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Discussions of the democratisation of communications
systems in the post-Cold War era generally focus on
the laws and policies of former Soviet bloc countries or
developing nations. But in this new era it is imperative that
Western nations, too, review their communications laws
and policies to better address the realities of a global age in
which international free trade in commodities is inevitably
accompanied by trade in information and ideas. Do a
nation’s current laws reasonably accommodate global dia-
logue on issues of global concern, or do they skew debate
to favour domestically-produced information, regardless
of its truth or quality?

This paper addresses one United States law, the
Foreign Agents Registration Actof 1938 (hereafter ‘FARA’
or ‘the Act’).! FARA regulates the political speech of
foreign principals, including foreign governments, by re-
quiring their American agents to register with the Depart-
ment of Justice and submit for review all information
disseminated by them which advances a position or interest
of the principal. Upon review, the Department determines
whether the information meets a statutory definition of
‘political propaganda,” and if so, orders that a label be
attached to the material identifying it as registered under
FARA. In recent years, such material as Canadian-pro-
duced films on acid rain and nuclear war, an Israeli film
about Jerusalem, a Japanese film about trade, and a Korean-
produced television news program have been classified by
the US government as ‘political propaganda’.

Critics of the Act note that while the labelling provi-
sions do not directly impede the dissemination of the
material within the United States, they nonetheless inhibit
free discourse by characterising material as ‘propaganda,’
a term which they argue to be pejorative. This determina-
tion by the United States government, they argue, affects
the willingness of booksellers and theatre owners to sell or
present the material, the willingness of public broadcasters,
who rely in part on government funding, to air the labelled
material, and the willingness of many citizens to read or
view the material. Moreover, they argue that those who
view or read the labelled material do so with a higher degree
of scepticism than they would if the material were not so
classified by the government. However, the government
and the Courts have repeatedly argued that the Act is
merely a source disclosure requirement necessary ‘for the
protection of the integrity of our nation’s decision-making
process and the right to identify the sources of foreign
political propaganda’.?

This paper examines the labelling provisions of the
Act in light of both the ostensible objective of source
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identification and a second alleged objective of denigration
of speech by agents of foreign principals.® First, it con-
cludes that, government and Court arguments notwith-
standing, the Act is and was intended as a means by which
the government can potentially denigrate the speech of
foreign principals by applying to it a pejorative classifica-
tion as ‘political propaganda’. Second, it examines the
Act’s stated purpose of source disclosure in light of its
effect on information credibility and the American ‘mar-
ketplace of ideas’ theory of First Amendment law.* It finds
that the Supreme Court has held such source disclosure
requirements unconstitutional when applied to domestic
speech because in many instances they may deter speech
and therefore inhibit the goals of free discourse about issues
of public importance.

In recent years, Congress has considered a number of
bilis to amend the Act’s terminology. HR 2698, introduced
by Rep Kastenmeier in 1989, would have removed the term
‘political propaganda’ from the Act and require ‘any com-
munication or prints that originate in a country outside the
United States’ to carry ‘a conspicuous statement of the
country of origin’> HR 1725, introduced in 1991 by Rep
Glickman and 11 co-sponsors, would remove the term
‘political propaganda’ and substitute in its place the term
‘promotional or informational material’.® The paper con-
cludes that while these changes would mitigate the stigma
attached with current labelling requirements, they nonethe-
less retain a disparate treatment of foreign and domestic
speech which is not justified by a compelling state interest.
In a day when public issues are increasingly global in
nature, it is argued that expression from whatever source,
foreign or domestic, should be free to compete in a ‘market-
place of ideas’ without undue restrictions.

I. Background

FARA requires that all ‘agents of foreign principals’ oper-
ating in the United States register with the Department of
Justice. If a party meets the criteria of an ‘agent of a foreign
principal,”’ the Act requires that a disclosure statement be
printed on all material defined by statute as ‘political
propaganda’ disseminated by that party.® The term ‘politi-
cal propaganda’ is defined in the statute as

any oral, visual, graphic, written, pictorial, or other
communications or expression by any person (1)
which is reasonably adapted to, or which the person
disseminating the same believes will, or which he
intends to, prevail upon, indoctrinate, convert, in-
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duce, or in any other way influence a recipient or any
section of the public within the United States with
reference to the political or public interests, policies,
or relations of a government of a foreign country or a
foreign political party or with reference to the foreign
policies of the United States or promote in the United
States racial, religious, or social dissensions . . . As
used in this subsection the term “disseminating’ in-
cludes transmitting or causing to be transmitted in the
United States mails or by any means or instrumental-
ity of interstate or foreign commerce or offering or
causing to be offered in the United States mails.’

It further requires that persons registered under the
Act who distribute ‘political propaganda’ in any form
which can reasonably be, or which is intended to be,
disseminated or circulated among two or more people shall,
within 48 hours of its transmittal, file with the Department
of Justice two copies of the material and a statement listing
information regarding the places, times, and extent of such
transmittal.'? In the case of motion pictures, copies of the
material need not be submitted so long as monthly reports
regarding their dissemination are filed.! Criminal penalties
for non-compliance include fines up to $10,000 and impris-
onment for up to five years. The Act also authorises the
Attorney General to bring injunctive proceedings to com-
pel compliance.'?

Enforcement of FARA does not appear to be rigorous.
In 1974 the comptroller general reviewed Justice Depart-
ment enforcement and found the Department ‘unable to
adequately monitor foreign agents’ activities. Therefore, it
has had no assurance that foreign agents are properly
identifying themselves and disclosing the identities of their
foreign principals . . .”.»* In 1990, the Government Account-
ing Office conducted a random sample of 46 of the 775
then-registered foreign agents and found that one half had
not fully disclosed their activities." Rep Glickman testified
in 1991 that it is *widely held that the approximately 900
persons currently registered represent only a fraction of the
total who should register under FARA’."

However, during the Reagan administration FARA
requirements were applied to numerous films and other
materials produced by foreign principals on topics of
international concern. The following are some of the films
labelled by the Department of Justice as political propa-
ganda during the years 1980-1982'6:

®  Berlin Means Business . . . and More, a film commis-
sioned by the Berlin Economic Development Corpo-
ration touting Berlin’s economic importance.

e A Conversation With Golda Meir, a film commis-
sioned by the Consulate General of Israel in which Ms
Meir discusses ‘Israel’s desire for a lasting peace’.

e Libya Today, a film by Marilyn Edith Perry for
Libya’s Permanent Mission to the United Nations
interviewing Libyan Envoy Ahmad Shahatti on top-
ics ranging from OPEC to Libya’s support of various
liberation movements.

. Thailand, a film by Thailand’s Permanent Mission to
the United Nations in which Thailand’s UN ambassa-
dor is interviewed about such topics as the advantages

of foreign investment in Thailand.

e  HRM Crown Prince Hassan of Jordan, a film produced
for the Jordanian Ministry of Information in which the
Crown Prince discusses the West Bank, UN Resolu-
tion 242, and Israeli treatment of Arabs in Israeli
settlements.

e  Crisis in the Rain, a film designed by the Ontario
Ministry of the Environment to ‘help enlist public
support in the battle against acid rain in both Ontario
and the US’.

e  Acid From Heaven, a film produced by the National
Film Board of Canada and disseminated within the
United States by its New York office about problems
associated with acid rain.

e If You Love This Planet, a film produced by the
National Film Board of Canada which records a
lecture by Dr Helen Caldicott, a proponent of nuclear
disarmament. The film also included a clip from the
movieJap Zero, a movie produced during World War
11 starring Ronald Reagan as an eager young aviator.'’

In 1983, the Canadian films were the subject of alegal
challenge to the constitutionality of FARA’s labelling
provisions. In Keene v Meese, a California state senator
sued as a private citizen to enjoin the Department of Justice
from labelling the film as ‘political propaganda,” arguing
that the use of the term was pejorative, denigrating to the
film, and stigmatising to those who would show the film
because the label implied that they were disseminators of
distorted information intended to further the political ob-
jectives of a foreign power.'® However, the Supreme Court
in a 5-3 decision ruled that the term ‘political propaganda’
was not inherently pejorative. Although ‘[i]n popular par-
lance many people assume that propaganda is a form of
slanted, misleading speech that does not merit serious
attention and that proceeds from the narrow interests of the
speaker rather than from a devotion to the truth,” the Court
concluded that the term also included ‘advocacy materials
that are completely accurate and merit the closest attention
and highest respect’.!® For this reason, it reasoned, ‘[t]he
statutory term is a neutral one’.?° While the ruling has been
widely criticised,?! it stands as the law of the land.

I1. FARA'’s current labelling
requirement is incompatible with the
‘marketplace of ideas’ theory in United
States law because it denigrates speech
without regard to its merit or
truthfulness.

The United States free speech laws are based on the notion
that democracy is best served by a vigorous debate among
citizens. The ‘marketplace of ideas’ concept of free speech,
first enunciated by US Supreme Court Justices Oliver
Wendall Holmes and Louis Brandeis in 1919, states that
‘the best test of truth is the power of the thought to get itself
accepted in the competition of the market, and that truth is
the only ground upon which their wishes safely can be
carried out’.? Thus, the theory goes, public policies are best
determined by free debate in which ideas compete for
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acceptance. The ‘fitting remedy for evil counsels is good
ones . . . If there be time to expose through discussion the
falsehood and fallacies, to avert the evil by the processes of
education, the remedy to be applied is more speech, not
enforced silence’.?

But competition amongideas, like competition among
commercial products or services, requires a ‘level playing
field’ to ensure that the best ideas and viewpoints will
prevail. Government interference in a marketplace can
work either to unduly favour one competitor over another,
or to make the marketplace more efficient by remedying
imbalances. Where the government burdens speech by
imposing on it a term which is understood to be pejorative,
it reduces the value of that speech relative to opposing
views.Courts have ruled that regulations intended to ‘favor([]
certain classes of speakers over others,”” or to favour
certain viewpoints over others,? are unconstitutional when
applied to domestic speech.

However, in 1987, the Supreme Court upheld the
constitutionality of FARA’s labelling provisions as applied
to three Canadian films, concluding that the labelling of
speech as ‘political propaganda’ does not devalue it rela-
tive to opposing views, but is neutral, even-handed, and
without pejorative connotation. In Meese v Keene,* the
Court stated, without support, that even persons with a
limited knowledge of the Act would know that the term
‘propaganda’ was ‘a broad neutral one rather than a pejo-
rative one’.” As discussed below, this conclusion is with-
out basis. Both the common meaning of the term and
discussion of the Act’s purposes contained in the legislative
history indicate that the term was calculated to characterise
the speech of foreign principals in such a way as to indicate
bias or lack of credibility.

A. The term ‘Propaganda’ is not neutral

The term ‘propaganda’ clearly carries pejorative connota-
tions to many, if not most, Americans. As the dissent in
Keene noted, ‘to call something propaganda is to assert that
it communicates hidden or deceitful ideas . . . [and] that
unfair or insidious methods are being employed’.?® Indeed,
as early as 1842, Brande’s Dictionary of Science, Litera-
ture, and Art stated that ‘the name propaganda is applied in
modern political language as a term of reproach to secret
associations for the spread of opinion and principles which
are viewed by most governments with horror and aversion’.
Modern dictionaries indicate that these negative connota-
tions have predominated. Webster’s defines ‘propaganda’
as ‘any systematic, widespread, deliberate indoctrination
or plan for such indoctrination; now often used in a deroga-
tory sense, connoting deception or distortion’.?® Funk &
Wagnall’s states: ‘Propaganda is now often used in a
disparaging sense, as a body of distortions and half-truths
calculated to bias one’s judgement or opinions’.>

These definitions were clearly predominant during
the years of FARA’s enactment. During that period, mass
audience magazines such as the Saturday Evening Post
were warning American readers of the ‘alien propagan-
dists, professional culture carriers, spies, and agents pro-
vocateurs the war has unloosed in United States. Butitis a
pestilential visitation’.”’ A 1941 Fortune article entitled
“The War of Nerves: US Front,” describes the two elements
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of ‘anew and powerful weapon developed by the Nazis’ as
“espionage and propaganda . .. By propaganda is meant not
only the obvious mediums of leaflets, short-wave radio,
and so on, but all the elements loosed within and without the
national boundaries calculated to effect internal disruption
here’.*> The article quotes Hitler himself as saying that
‘[t]he place of artillery preparation for frontal attack by
infantry in trench warfare will in the future be taken by
revolutionary propaganda, to break down the enemy psy-
chologically’.*

Itis argued that ‘propaganda’ may have meanings that
are not pejorative. Davison, for example, said in 1963 that
his use of the term in an article discussing American efforts
abroad is ‘not intended to carry a pejorative connotation.
The expression ‘propaganda’ [refers] to anyone who uses
an information program to help achieve his goals. Thus, the
most objective news file can be considered propaganda
under certain conditions, for instance, if it is provided to
assist a friendly foreign government in making wiser deci-
sions’.>* However, even this definition acknowledges that
speech has advocacy role. Moreover, Davison readily
acknowledges ‘the low esteem in which propaganda is held
by the public in this country . . .".**

The legislative history of FARA indicates that from
the outset Congress was aware of the term’s pejorative
connotations, and intended the Act to reduce the relative
value of political speech that advances the interests of
foreign principals. The House of Representatives formed
the House Un-American Activities Committee (‘HUAC’)
to investigate ‘the extent, character, and objects of Nazi
propaganda activities in the United States’ and ‘the diffu-
sion within the United States of subversive propaganda that
is instigated from foreign countries and attacks the princi-
ple of the form of government . . .”.3

The Committee’s 1937 report found what it called
‘incontrovertible evidence’ that foreign agents were oper-
ating in the United States with the purpose of ‘establishing
in the United States a foreign system of government . . .".%’
The Committee recommended legislative action to

publicize the nature of subversive or other similar
activities of such foreign propagandists, so that the
American people may know those who are engaged in
this country by foreign agencies to spread doctrines
alien to our democratic form of government, or propa-
ganda for the purpose of influencing American public
opinion on a political question.*

The ‘spotlight of pitiless publicity,” the Committee
believed, would ‘serve as a deterrent to the spread of
pernicious propaganda’.® Statements of individual law-
makers also addressed the perceived need to control ‘sub-
versive activities by the nationals of foreign governments,’
‘propaganda agents,” and ‘secret spies’ who ‘work to strike
at the very things we cherish and which are the very
fundamentals of our government’.** Congressional amend-
ments to FARA in 1942, which imposed the labelling
requirements on ‘political propaganda’, also indicated that
the Act was viewed by the US Government as its ‘chief
instrument . . . for controlling foreign agent activity in the
theatre of political propaganda’.*! Even those members of
Congress who argued that FARA’s primary purpose was
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source disclosure apparently understood the pejorative
connotations of the term ‘propaganda’. Rep Hancock stated
during House debate that FARA ‘is not a bill to prevent
sedition or subversive activities. Those subjects are taken
care of in other legislation. It is merely a bill to require
agents of foreign principals to let us know who they are, and
when they send out propaganda to label it as such’.*? But he
also made clear that ‘[t]he bill applies not only to Bundists
and Communists, but it applies to everybody — Japs, Ger-
mans, Frenchmen, Italians — everybody who spreads propa-
ganda for a foreign principal’.*’ Indeed, the House version
of the 1942 amendments made express reference to “enemy
agents,’ though this term was removed in conference with
the Senate largely under pressure by Secretary of State
Cordell Hull as a concession to the Soviet Union, a wartime
ally that had refused to comply with FARA registration
requirements.*

The concern with subversion is also manifested in
former Section 1(c)5 of the Act, which contained within the
definition of ‘agent of a foreign principal’ those persons
who ‘have knowledge of or have received instruction or
assignment in the espionage, counter-espionage or sabo-
tage service or tactics of a government or of a foreign
political party’.*> That classification was moved in 1956
from FARA to Title 50 of the US Code, which deals with
War and National Defense.*

During the next decade, the concern of FARA shifted
from wartime subversion to the perceived growth of at-
tempts by foreign governments and corporations to influ-
ence Congress or the Courts using American legal counsel,
lobbying firms, or public relations companies. In 1966,
FARA was again amended, this time expanding to address
anew player in Washington politics, the ‘lawyer-lobbyist,’
who the Senate characterised as foreign agents who would
‘influence the conduct of US foreign and domestic policies
using techniques outside the normal diplomatic channels’.*
The Senate Report to the amendments again acknowledged
that ‘The original target of the foreign agent legislation
[was] the subversive agent and propagandist of pre-World
War I days. . . . The place of the old foreign agent has been
taken by the lawyer-lobbyist and the public relations coun-
sel whose object is not to subvert or overthrow the US
Government, but to influence its policies to the satisfaction
of his particular client’.*®

While the Act’s amendments reflected this expanded
focus by more broadly defining the terms ‘foreign princi-
pal’® and ‘agent of a foreign principal,’* and adding the
terms ‘political consultant’>! and ‘political activities,’*
they retained the ostensible purpose of disclosure of for-
eign agents’ information efforts and the classification of
their activities as propaganda ~ ‘protecting the decision-
making process of our government and the public’s right to
know . . . the foreign propaganda to which they are
subjected’.

Most recently, the Department of Justice, charged
with administering the Act, has acknowledged on several
occasions that FARA terminology is still deemed pejora-
tive by the public. In 1983, D Lowell Jensen, the Assistant
Attorney General, Criminal Division, testified before Con-
gress:

[T}t is fair to say that the original act reflected a perceived
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close connection between political propaganda and sub-
version. It is this original focus . . . and therefore the
pejorative connotations of the phrases ‘foreign agent’ and
‘political propaganda’ which has caused such misunder-
standing over the years.>

In 1990, Deputy Assistant Attorney General Mark M.
Richard conceded, too, that the Act ‘could come up with
less emotionally laden terms’. In this setting, the term
‘propaganda’ cannot be said to be neutral, either on its face
or as applied.

B. The current law has burdened speech
by classifying it as propaganda

That the term ‘propaganda’ has a pejorative connotation in
the minds of at least a significant number of intended
recipients of information is suggested by the press and
public reaction to government classification as propa-
ganda. In recent years, press coverage of FARA compli-
ance has generally centred on the term ‘propaganda’ in
such a way as to suggest that those who register under
FARA concede to the public that their work is not wholly
objective or credible. The following headlines are illustra-
tive: ‘Court Upholds Government Labelling Certain For-
eign Films “Propaganda,™® “Korean TV Co. Admits
Spreading Propaganda,”’” “Group Claims South Korean
Using Los Angeles Station As Propaganda Source,”® “US
Labels Three Films Propaganda,” and “Court Allows
Labelling Acid Rain Films as Propaganda”.’®® In each, the
lead of each paragraph centred on the admission by the
registrant that it disseminated ‘political propaganda’. In the
minds of at least a significant part of newspaper readers,
this concession is itself a newsworthy event.

Moreover, the term’s negative connotation is sug-
gested by the fact that certain would-be disseminators of
information have chosen to withdraw their information
from the marketplace of ideas rather than have their mate-
rial characterised by the government as “political propa-
ganda’. Canadian filmmaker Terri Nash testified before
Congress in 1990 that a Canadian film entitled That Gang
of Hoodlums was classified as propaganda in 1974. ‘Not
wanting to offend the American government, the [National
Film Board of Canada] quietly withdrew the film from
distribution in the United States and it virtually disap-
peared’.®’ Between 1980 and 1982, two Korean films,
Shipbuilding and Flag of Freedom also were withdrawn
from US circulation after the Department of Justice re-
quested review (but prior to review).% Jeanne Woods of the
American Civil Liberties Union testified in 1990, too, that
‘[t]his stigmatisation of controversial opinions about politi-
cally sensitive issues could result in opposing views being
effectively withdrawn from public consideration at a time
when vigorous debate on these issues is most crucial’.? Not
only does the classification of speech as propaganda lessen
its value relative to other speech in the marketplace of
ideas, but in some cases forces its removal.

Clearly, the labelling of material as ‘propaganda’
lessens its value in the marketplace of ideas. It is wholly
unnecessary and inappropriate in a nation that seeks to be
part of a global village characterised by extensive interna-
tional trade and instantaneous electronic communication.
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Progress toward resolution of issues of global concern can
only be achieved by providing all speech, foreign and
domestic, a fair hearing in the marketplace of ideas. Gov-
ernment characterisations that speech by foreign govern-
ments or principals lacks credibility or sincerity ensures
that the national debate on important issues will remain
skewed in favour of domestic speech or distrustful of new
ideas or perspectives. The resulting lack of fair competition
in the marketplace of ideas will not result, as Justice
Holmes had envisioned, in the prevalence of truth, but in
many cases its marginalisation.

I11. US lawmakers should reconsider
mandated disclosure of foreign
information sources

A more overt objective of FARA was to compel the
identification of information sources for purposes of al-
lowing intended recipients of the information to judge the
credibility of the sources and the material. Drafters of the
legislation sought to address a specific concern that be-
cause this material was not identified as to source, readers
would mistakenly believe that the material was domesti-
cally produced. The Act itself identifies its purpose:

to protect the national defense, internal security,
and foreign relations of the United States by re-
quiring public disclosure by persons engaged in
propaganda activities or other activities, for or on
behalf of foreign governments, foreign political
parties, and other foreign principals so that the
Government and the people of the United States
may be informed of the identity of such persons
and may appraise their statements and actions in
light of their associations and activities.®

The statement assumes two separate government in-
terests: first, that source disclosure furthers free speech,
and second, that it protects national security.

This legitimacy of these purposes have been assumed
throughout the Act’s history. The New Republic magazine
reported in 1939 that ‘Although these [registration] records
are open to public inspection, very few people have taken
the time to look through them’. Nonetheless, it viewed the
law favourably, saying, that ‘it is a healthy thing that we
should know who pays for what’.®> When the Supreme
Court first upheld the constitutionality of Act in 1943 case
Viereck v United States, it characterised FARA as:

Resting on the fundamental constitutional principle
that our people, adequately informed, may be trusted
to distinguish between the true and the false, the bill
is intended to label information of foreign origin so
that hearers and readers may not be deceived by the
belief that the information comes from a disinterested
sources.5

In its 1987 review of three Canadian films, the Su-
preme Court again identified the assumed benefits of source
disclosure as justification for the Act’s labelling require-
ments:
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By compelling some disclosure of information and
permitting more, the Act’s approach recognizes that
the best remedy for misleading or inaccurate speech
contained within the materials subject to the Act is
fair, truthful, and accurate speech . . . [citation to
Whitney omitted].%”

Moreover, this view is held by the government office
in charge of administering the Act. Mark M Richard,
Deputy Assistant Attorney General, Criminal Division,
testified before Congress in 1990: “The value [of FARA] is
that it reflects that [information] is being disseminated on
behalf of a foreign principal. And this appears to us to be
information that the public, with respect to this limited
category of materials, has a legitimate interest in knowing
that the materials they [are viewing] are in fact originating
from a particular source, and the source may be a source
that we all support and welcome’.*

Recent Congressional efforts to amend FARA (which
so far have been unsuccessful) have focused on deleting the
current pejorative terminology while maintaining the Act’s
objective of disclosing the identities of agents of foreign
principals. These efforts continue the long-held assump-
tions that source identification enhances First Amendment
values and national security interests. However, as dis-
cussed below, the courts have rejected these assumptions
when applied to domestic speech. The proper inquiry for
lawmakers, then, is whether expression by foreign agents is
so different as to justify the more burdensome regulation.

A. Proposed source labelling provisions
would be unconstitutional if applied to
US citizens and companies

Whether or not one agrees that source disclosure enhances
debate on public issues, it is clear that FARA’s labelling
requirements would be unconstitutional if applied to US
citizens not acting on behalf of foreign principals. The
courts have recognised that while government-mandated
source identification may further debate in some instances
by averting fraud or deception, it may not do so in others.
Indeed, they have recognised that disclosure requirements
in some cases may so prejudice the intended speaker that he
or she would simply decline to participate in the debate,
thereby depriving the public of potentially important views
on issues of global or national importance.

When the Supreme Court in Meese concluded that
source disclosure of agents of foreign principals enhanced
First Amendment goals, it ignored the numerous other
cases in which it and other courts have acknowledged the
potential chilling effect of source disclosure rules, and have
struck down laws that compel members of groups engaged
in the dissemination of ideas to be publicly identified.
Generally, these cases recognise that while states may have
the right to impose disclosure requirements on free speech
where the restrictions further specifically identified state
interests, they may not do so if the requirements are not
narrowly tailored to prohibit only the range of activity that
is necessary to protect those state interests. In the vast
majority of cases, the Supreme Court and other courts have
found that source disclosure statutes cannot be crafted with
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enough precision to pass constitutional muster.

In Talley v California, the Court ruled unconstitu-
tional a Los Angeles municipal law requiring sources’
names and addressed be printed on all leaflets and handbills
distributed there. The Court stated:

Anonymous pamphlets, leaflets, brochures and even
books have played an important role in the progress of
mankind. Persecuted groups and sects from time to
time throughout history have been able to criticise
oppressive practices and laws either anonymously or
not at all . . . Even the Federalist Papers, written in
favor of adoption of our Constitution, were published
under fictitious names. It is plain that anonymity has
sometimes been assumed for the most constructive
purposes.®’

The Court rejected the notion that disclosure was
necessary to prevent fraud, false advertising, or libel,
saying that the law as written was not limited to just these
purposes. Without passing on the validity of laws more
narrowly crafted, the Court concluded that the more broadly
applicable law ‘would tend to restrict information and
thereby freedom of expression’.”

Similarly, in Hynes v Mayor and Council of Borough
of Oradell, the Court struck down a municipal ordinance
requiring any person who seeks to canvass house to house
for a political campaign to first provide notice to the local
police department. The Court there found that such notice
provisions impose an ‘impermissible burden’ on political
speech, which it called the ‘core conduct protected by the
First Amendment’.”! The Court stated that ‘whatever occa-
sion would restrain orderly discussion and persuasion, at
appropriate time and place, must have clear support in
public danger, actual or impending’.”” These cases and
others” indicate that the benefits of disclosure may be
offset when it deters the dissemination of important infor-
mation and viewpoints.”

In the few cases where the Court upheld source
disclosure requirements on domestic speech, it found the
requirements to further compelling state interests that were
‘the least intrusive regulations which are adequate for that
purpose’.” For example, the Court in Buckley v Valeo
upheld disclosure of financial contributions to federal
election campaigns on the grounds that such disclosure was
the least restrictive means of ‘curbing the evils of campaign
ignorance and corruption that Congress has found to ex-
ist’.”¢ But even there, the Court was careful to note that the
law may be unconstitutional in some applications.

‘We are not unmindful that the damage done by
disclosure to the associational interests of the minor
parties and their members and to supporters of inde-
pendents could be significant . . . In some instances
fears of reprisal may deter contributions to the point
where the movement cannot survive. The public
interest also suffers if that result comes to pass, for
there is a consequent reduction in the free circulation
of ideas both within and without the political arena.”

The Court stated further: ‘There could well be a case
.. where the threat to the exercise of First Amendment
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rights is so serious and the state interest furthered by
disclosure so insubstantial that the Act’s requirements
cannot be constitutionally applied’.” In fact, subsequent to
its decision in Buckley, the Court held that where a political
party shows that it has been the subject of hostility by
government or private citizens, it may not be compelled to
disclose campaign contributors or recipients.” Other laws,
too, have been upheld only upon findings that the govern-
ment interests in disclosure of campaign contributions
substantially outweighed the speaker’s First Amendment
rights to anonymity or privacy. The Federal Regulation of
Lobbying Act,* which requires those engaged in lobbying
to divulge identifying information, has been upheld as
necessary to prevent corrupt practices in the legislative
arena.?!

Some judges have found that source disclosure on
public speech does not serve a substantial state interest at
all. The Illinois Supreme Court rejected the notion that
source disclosure is necessary to for the electorate to make
informed decisions. ‘Voters are not sheep, and it is implau-
sible to suppose that they will ignore the circumstance of
anonymity in evaluating the message’.®? Courts in Califor-
nia and Louisiana have also taken this position.®* And
Burger CJ, dissenting in Buckley v Valeo, objected to the
majority’s finding of a compelling interests in disclosure of
financial contributors:

The public right to know ought not be absolute when
its exercise reveals private political convictions. Se-
crecy, like privacy, is not per se criminal. On the
contrary, secrecy and privacy as to political prefer-
ences and convictions are fundamental in a free
society. For example, one of the great political re-
forms was the advent of the secret ballot as a universal
practice. Similarly, the enlightened labor legislation
of our time has enshrined the secrecy of choice of a
bargaining representative for workers . . . For me it is
far too late in the day to recognize an ill-defined
‘public interest’ to breach the historical safeguards
guaranteed by the First Amendment.?

Implicit in all these discussions is the principle that
citizens of the United States have a constitutional right to
receive information without government interference.
Though this right is not explicit in the US Constitution, the
courts in recent decades have recognised it as ‘penumbral’
to the right of free speech.® The Supreme Court said:

[T]he State may not, consistently with the spirit of the
First Amendment, contract the spectrum of available
knowledge. The right of freedom of speech and press
includes the not only the right to utter or to print, but
the right to distribute, the right to receive, the right to
read . . . and freedom of inquiry, freedom of thought,
and freedom to teach . . . Without those peripheral
rights the specific rights would be insecure.®

Subsequent cases have further established this princi-
ple,¥” though like the right to speech it must in certain
instances it must give way to countervailing state interests,
such as pedagogical concerns in high school and such
government secrecy as is essential to protect personal
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privacy or national security.® Because citizens must vote and
make other important decisions based on information avail-
able to them, the Courts recognise the importance of citizen
access to diverse and uninhibited sources of information.

To be sure, if the FARA’s labelling requirements
were imposed on domestic speech they would be deemed
unconstitutional. Like the handbill source disclosure provi-
sions of Talley and Hynes, the FARA source disclosure
laws could in many instances inhibit ‘orderly discussion
and persuasion’. Like foreign principals, they may have a
residence, business interests, or personal relationships in
the United States, and would be subject to the same fears of
retribution for unpopular positions. Like foreign principals,
they may have contributions to make during public debate
on issues of global importance, but for commercial, politi-
cal or diplomatic reasons be reticent to do so publicly. As
a result, United States citizens would be denied access to
their perspectives on issues which are increasingly global
in nature. The question, then, is whether there is a compel-
ling State interest which justifies disparate treatment of
foreign speech and domestic speech.

B. FARA'’s labelling requirements are
arbitrary and vague

FARA'’s source disclosure provisions may have other con-
stitutional infirmities. It may violate the Fifth Amend-
ment’s guarantee of equal protection under the law because
by its terms it enables the government to impose labelling
restrictions unevenly and discriminatorily. It empowers the
Attorney General to exempt arbitrarily and at her discretion
any foreign agent from any requirements of the law.?® The
Attorney General may also excuse registration or limit the
information necessary to comply with the law.* Moreover,
because enforcement of the Act s left to the Department of
Justice, the government may, at its discretion, simply
decline to enforce the Act. By the same token, the govern-
ment can concentrate enforcement efforts against those
whose views oppose its own. It has been suggested that
some government enforcement efforts have been pursued
for this reason.”?

Moreover, the law is vague in that the labelling
provision applies to any expression which will or is in-
tended to ‘influence a recipient of or any section of the
public . . . with reference to the political or public interests,
policies, or relations of a government of a foreign county or
foreign political party or with reference to the foreign
policies of the United States . . .”. It can be argued that
almost all speech has as its purpose to inform or persuade,
and thus may have a subtle or indirect effect on its intended
recipients with regard to their opinions and attitudes. Yet
clearly not all foreign agents’ speech dealing with the
United States or other nations — or even the politics of the
United States or other nations — is deemed to be propa-
ganda. For example, the United States Office of the British
Broadcasting Corporation registered as a foreign agent in
1978, and reported that it ‘arranges for material produced
in Great Britain to be transmitted through radio and televi-
sion stations in the United States’. However, it reported no
propaganda activities during that time, a determination
apparently not challenged by the Justice Department.®? By
contrast, when the Justice Department received a com-
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plaint that the Korean government funded a news program
in Los Angeles in 1986, it forced Korean Television Enter-
prises, Inc, the company producing the show, to register the
program as ‘propaganda’.®?

Such disparate treatment would suggest that the De-
partment of Justice is making distinctions based on an
unspoken criteria, such as perceived objectivity or the
foreign principal’s independence from the government.
But such determinations are difficult to make. For example,
a television program’s appearance of objectivity could
mean that it is unbiased, or that its lack of objectivity is
disguised or subtle. Because objectivity in news reporting
cannot be precisely measured, the government continually
runs the risk of applying different standards to a program
the bias of which is readily admitted or clumsily camou-
flaged than one in which the bias is more subtle. For
example, according to Heilemann, many in Britain at some
point have considered the BBC’s news reporting to be
unobjective. ‘Backed by a chorus of right-wing supporters,
Mrs T [Thatcher] accused the corporation of ‘left-wing’
bias, in drama as well as news and public affairs, opposing
its treatment of the Falkland Wars, Northern Ireland, and
the Conservative Party in general’.’* Moreover, the BBC
must periodically renew its Charter, and while few "claim
that the BBC compromises its editorial independence in
order to keep its funding . . . no one doubts that the
negotiations between it and the government in the years
leading up to a Charter renewal are, to say the least,
politically awkward’.*

The Constitution’s Fifth Amendment guarantees due
process of law, which means that regulations of speech be
stated with specificity. ‘As a matter of due process, ‘[n]o
one may be required at peril of life, liberty, or property to
speculate as to the meaning of penal statutes. All are
entitled to be informed as to what the State commands or
forbids’.*¢ Clearly, the Justice Department is not in a
position to accurately judge the truth, objectivity, or pur-
poses of the speech made by agents of foreign principals,
nor can it articulate the line which distinguishes ‘influen-
tial’ material from other kinds of speech. Yet these may be
the very factors that determine whether the speech must be
labelled and the source identified.

C. The State’s interest in source labelling
is outweighed by its interest in allowing
undisclosed speech by agents of foreign
principals

While the Supreme Court is unlikely to revisit its ruling on
FARA in the near future, recent legislation in Congress®’
provides an opportunity to undertake a de novo balancing
by lawmakers of society’s interest in uninhibited speech by
diverse information sources, foreign and domestic, and the
government’s perceived interest in source disclosure. A
balancing which acknowledges the social benefits of free
debate on a global scale, as well as our increased under-
standing of the persuasive powers of ‘propaganda,” may
favour removal of source labelling requirements applied to
material disseminated to the public by agents of foreign
principals.
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First, research suggests that source identification af-
fects the credibility with which information is received.
Hovland and Weiss’ pioneering 1952 studies found that the
ability of information to change a reader’s opinion is
significantly related to the trustworthiness of the source.?®
Others, including Kelman®® and Davison,'® have found this
most pronounced when an official source in one nation
attempts to communicate directly with people of another
nation. Smith observes that ‘it has become almost axi-
omatic that communications emanating from an official
source in one nation and specifically directed to the people
of some other nation by means of the mass media have
limited effect on the existing international images of those
people’ .1

By contrast, domestic United States mass media enjoy
ahigh degree of trustworthiness with American readers and
viewers, which Bennett attributes in large measure to its
format:

The credibility of a political image lies not in some
independent check on its accuracy but in its past
success as a news formula. In this world of media
reality . .. credibility becomes reduced to a formula of
who applies what images to which events under
which circumstances. Ordinary logic tells us that the
more standardised an image, the less valid and mean-
ingful is its application to unique, real-world situa-
tions. Media logic, on the other hand, tells us that
reality ‘is’ the image applied to it.!%

Similarly, credibility of other news, such as national
images or coverage of international issues, may be based to
some degree upon its placement in a domestic newspaper
or on a domestic television station. Indeed, Gunther and
Snyder have observed that news readers in the US generally
take for granted that news reporting is unbiased.'® Schneider
and Lewis have observed that US news do not question the
perspectives of their information sources.'®

These studies indicate that source disclosure will in
most cases put those ideas disseminated by an official
source of foreign origin at a disadvantage to those dissemi-
nated by US media, regardless of the truth of the ideas
themselves. Without the ability to overcome this disadvan-
tage, the knowledge, experiences and perspectives of for-
eign governments and principals will not play a meaningful
role American public discourse. Speech is further disad-
vantaged when the foreign principals’ attempts to use
American media formats are themselves subject to scru-
tiny. Manheim and Albritton’s 1986 study of two US public
relations campaigns of foreign principals found that when
the public relations itself is in the public eye, efforts at
persuasion are not likely to succeed. They concluded
that only ‘those activities which, although they may be
part of the public record, remain for the most part out of
the public view, and which employ more subtle devices
to structure the flow of information, are likely to have
salubrious effects from the point of view of the client
countries’.!%

That domestic principals thus have an advantage in
discussing important issues of international concern cannot
be said to promote ‘uninhibited, robust and wide-open’
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debate as envisioned by the Supreme Court. Indeed, critics
of US press conventions suggest that media coverage of
international issues is incomplete or incorrect. Parenti
observes that US press biases in international reporting ‘are
so consistent and political in nature as to suggest that they
are the outcome of influences larger than the imperfect
efforts of individual reporters’.!% Thus, it may be incorrect
to conclude that source labelling leads to more vigorous
debate in the marketplace of ideas. To the contrary, in some
instances they may ensure that a valid opinion will not be
heard or respected, and that the biases or inaccuracies
inherent in US media may go unchallenged. One’s access
to the marketplace of ideas also carries risk that others in the
marketplace will challenge one’s views; it is there, on the
merits, that speech should be scrutinised.

Second, the long-standing arguments that source dis-
closure is necessary to protect national security'”’ are
outdated. Propaganda is no longer viewed — as it was
portrayed in Cold War era books and films'® — as a tool so
powerful that it can brainwash a nation into uncritically
acting contrary to its interests. Davison noted in 1963:

Research on the opinions that people in different
nations have on each other suggests that positive or
negative attitudes frequently reflect good or bad rela-
tions between the governments involved. Friction
between governments can lead to hostility between
peoples, and good intergovernmental relations often
lead peoples in the states involved to have more
favourable images of each other. Basic attitude changes
are thus usually brought about by changes in the
social, political, or economic environment — not by
propaganda.'®

The public relations efforts of foreign principals surely
would not be markedly different in strategy than those of
domestic entities. Rather, the public relations companies
registering as foreign agents are for the most part the same
companies that serve American clients.

Where there is a government interest in monitoring
certain activities of foreign agents other than disseminating
information to the American public relations, that objective
could be achieved through more precise laws aimed at
those specific activities.

Historically, the courts have allowed prior restraint of
speech on national security grounds only in ‘extremely
narrow’ circumstances, such as where military prepara-
tions would be compromised'® or where information ‘if
published, would injure the United States or give an advan-
tage to a foreign nation’.!"! But the Supreme Court has made
clear that ‘injury to the United States’ must be inevitable,
direct, and immediate.''? ‘[I]n no event may mere conclu-
sions be sufficient’ to justify a prior restraint on expres-
sion.'® While source disclosure is clearly less restrictive
than a prior restraint, the same principle would apply:
where speech is curtailed in any way on national security
grounds, the government must carry the burden to show
with specificity what the national security dangeris. FARA’s
drafters, living as they were in a nation at war, feared the
‘insidious effects’ of ‘subversive propaganda’. Those fears
are no longer justified insofar as the powers and effects of
‘propaganda’ are better understood. Moreover, Americans
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live today in a time of relative peace and security. Because
they must participate in a global economy with instantane-
ous global communications, they must and should deal
increasingly with issues which transcend national bounda-
ries.

Finally, labelling restrictions on the speech of foreign
principals invite similar restrictions on speech by US prin-
cipals abroad. The Motion Picture Association of America,
for example, testified before Congress in 1990:

Any US government statute, regulation or require-
ment that inhibits the distribution of foreign program-
ming is immediately seized upon by foreign
governments that wish to justify their own restrictive
practices aimed at the US. Therefore we must be
extremely careful not to impose any restrictions, no
matter how narrowly drafted, that provide foreign
governments with an excuse to restrict US material. In
these times of hemorrhaging trade deficits, we cannot
afford to impair the competitiveness of our trade
assets.!!

While repeal of labelling requirements may lead to
less disclosure of foreign principals’ activities, it may also
help ensure that American citizens are granted the freedom
to engage meaningfully in public debate of other nations,
especially on issues of international concern.

IV. Conclusion

The day is passing that when foreign governments and
companies are presumed to be a danger to American
interests. While foreign governments do regularly work to
influence American public opinion in ways that benefit
their national or personal objectives, the American legal
system of free speech recognises that such efforts must
compete with others in a ‘marketplace of ideas’. Only
through such competition will ideas be tested and chal-
lenged, and only through such competition will the best
ideas be best assured of prevailing.

Today’s difficult public issues are global in nature,
and require vigorous debate and thoughtful discourse among
people of diverse backgrounds and nationalities. For the
government to impose unequal conditions on speech based
on the nationality of the speaker renders the American
marketplace of ideas a poor forum for airing these issues.
It not only excludes foreign principals from discussion of
American issues, but it excludes Americans from fully
understanding important issues which extend beyond our
borders.

The Congress can go a long way to ensuring fair and
full discussion of these issues merely by ending the practice
of classifying films with the pejorative term ‘political
propaganda’. However, it should also consider removing
all labelling requirements on speech by agents of foreign
principals so that all participants in the marketplace of ideas
stand on equal footing. While it may be conceded that
source disclosure labelling may enhance First Amendment
values in some instances by preventing deception as to
source, it must also be considered that in other instances it
inhibits free discussion. Most importantly, the law creates
without a compelling justification a separate class of speak-

ers on whom speech restrictions are imposed, thereby
giving an advantage in public debate to American citizens,
governments, and corporations. Because foreign principals
have valuable perspectives to offer the American public,
and because they may have no less an interest in protecting
their anonymity or pseudonymity during a discussion of
controversial issues than domestic companies and princi-
pals, the disparate treatment has no justifiable basis and
may be detrimental to efforts at global solutions to Twenty-
first Century problems.

David Danner
University of Washington
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