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By Joseph E. Pattison
and John L. Taylor

The recent events surrounding Billy L v
Carter's connection with Libya have un-
derscored the importance of the Foreign
Agents Registration Act of 1938, as
amended, ("FARA" or the "act").' This
is not the first time that the activities of
representatives of foreign interests in the
United States have generated contro-
versy. The Nazi propagandists of the
1930s and 1940s, the Communist pro-
ponents of the 1950s, the heavyhanded
sugar lobbyists of the 1960s and the
more subtle contemporary agents who
peddle influence on behalf of foreign
economic and political interests have all
touched tender nerves in the American
democracy. The congressional re-
sponse to those activities, embodied in
FARA, has been a delicate and often
confusing balance of constitutional, po-
litical and commercial considerations.

Joseph E. Pattison is an associate with O'Connor
& Hannan. John L. Taylor is an associate with

Cleary. Gottlieb. Steen & Hamilton. This article is
based on parts of a practice manual on the For-'
eign Agents Registration Act. which the two auth-
ors have edited and which will be published this
month by the D.C. Bar.

November/December 1980 0 Volume 5 Number 2

In the post-Depression era, Congress
became alarmed at the vast quantity of
"anti-democratic material" generated by
the "well-knit. powerful force of the dic-
tator-ridden states." 2 It decided that the
"spotlight of pitiless publicity"3 should
be focused on individuals who served
foreign political interests. Thus was born
FARA's scheme of public disclosure re-
garding "agents" of "foreign principals"
and their use of "propaganda."

The act generally provides that per-
sons and firms must disclose their con-
nections with foreign governments, for-
eign political parties and other foreign
principals as well as the political and
propaganda activities undertaken on
behalf of those foreign principals. FARA
does not prohibit these activities. Rath-
er, its purpose is to force disclosure and
publicity "so that hearers and readers
[of information of foreign origin] may
not be deceived by the belief that the in-
formation comes from a disinterested
source.,"

4

In brief, the act: (a) specifies the for-
eign agents who must register with the
Internal Security Division of the Justice
Department; (b) provides how registra-
tion is to be effected: (c) enables public
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examination of all agents' statements,
reports and propaganda filed with the
department; (d) exempts certain cate-
gories of agents from registration: (e) re-
quires that political propaganda dissem-
inated by foreign agents be filed and
labeled; (f) requires registered agents to
preserve books and records on their ac-
tivities and make them available for in-
spection by officials responsible for en-
forcing the act; (g) states the ad-
ministrative and judicial enforcement
procedures available under FARA: and
(h) provides criminal and civil penalties
for willful violations of FARA and re-
lated regulations.

A first glance at the statistics regard-
ing registrations under FARA suggests
the significant degree to which foreign
persons and their representatives are af-
fected by its provisions. At last report,
the act had resulted in the filing of more
than 13,650 short-form registration
statements by individuals.' Of this num-
ber, 6,026 are reported to be active on
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behalf of 661 registered agents. 6 How-
ever, in its 1980 investigation of the ad-
ministration of FARA, the General Ac-
counting Office (GAO) emphasized the
belief of FARA enforcement officials
that the number of registered agents
may represent only the "tip of the ice-
berg" in reflecting the total number of
individuals and organizations function-
ing as foreign agents.7 Interestingly, the
GAO reported that that the "lawyer-lob-
byist group ... had one of the lowest
levels of adequate reporting," having
returned "adequate" forms in only 30
percent of the filings studied by the
GAO. 8

These disturbing findings echoed
earlier concerns expressed by the GAO
in its 1974 report to the Senate Foreign
Relations Committee regarding FARA.
That report revealed: (1) 67 percent of
all registration materials filed with the
Justice Department were not filed with-
in the required time periods: (2) 33 per-
cent of the required propaganda reports
were not filed in a timely fashion: and
(3) 70 percent of supplemental state-

ments filed were incomplete or "lacked
sufficient detail to adequately describe
the registered agent's activities." 9

Enforcement officials have been
alarmed further at the lack of awareness
to FARA at the executive level of gov-
ernment. 0 The GAO has reported that
only one federal agency, the Interna-
tional Trade Commission, maintained

records that would permit verification of
foreign agent contacts. Moreover, in in-
vestigating a sampling of trade cases be-
fore that agency, the GAO discovered
that only 5 percent of the individuals
qualifying as foreign agents in those
cases had in fact registered."

As the foregoing discussion suggests,

there has long been a need for a better
understanding and awareness of FARA
in both the private and public sectors.

The Legislative History of FARA
Faced with a massive propaganda in-

vasion'2 of the country in the emotional
and volatile pre-war years, Congress
anxiously sought a means to miti-

gate the efforts of "promoters of ra-
cial and religious disunity, subverters of
democracy, and foreign-policy propa-
gandists"'" without compromising basic
American freedoms. Building upon the
constitutionally protected principle that
"all, however hateful their opinions may
be, have the right to speak their
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minds,"' 4 Congress shaped the legisla-
tion that became the cornerstone of
foreign lobbying regulation.

From a practical perspective, it soon
became clear after the act's passage in
1938 that the rather strict disclosure re-
quirements of FARA would have to be
tempered with other policy considera-
tions reflecting the realities of the global

community. Those considerations were
recognized by Senator Fulbright many
years after the act's passage when he
acknowledged the benefits often de-
rived from foreign agent activity:
"Whether acting for foreign govern-
ments or other foreign interests, a
foreign agent can often serve as an in-

terpreter of systems and habits of
thought-as a medium for bridging the
gulf of disparate national experiences,
traditions, institutions, and customs."'

The history of legislative amendment
to FARA thus has been primarily a pro-
cess of balancing the need for strict dis-
closure against the need to permit legiti-
mate nonsubversive foreign agent activ-

ity.' 6 Although the blatant propagan-
dists of earlier decades began to disap-
pear as a result of world conditions and
other statutory enactments, Congress
became aware of a powerful new class
of foreign agents: those representing
foreign economic interests. The unset-
tling activities of some of these agents,

who consisted primarily of Washington
lawyers and consultants, still exemplify
the type of influence-peddling that re-
mains even today a threat to the integri-
ty of federal policy-making.

Thus, for example, in examining the
conduct of lobbyists for foreign sugar in-
terests the Senate Foreign Relations
Committee uncovered a letter outlining
proposed contacts to be made by three
members of a "powerful law firm" for
the purpose of influencing a senator's
position on sugar quotas for the Domin-
ican Republic:

All three propose to call upon the
Senator on Monday, January 30. to en-
gage his sympathy for the position of the
Dominican Republic with respect to sugar
legislation. They will represent them-
selves as being interested purely because
of their very close ties of friendship and
business with my firm. Each of the three
will adopt a different approach to arouse
the Senator's sympathy.

They ask for a retainer fee of $2,500. 7

Another example of such suspect
foreign agent activity involves the spec-
ter of media manipulation. In 1964 the
Senate uncovered an agreement by a
major U.S. radio network with a Carib-
bean government to broadcast 425 min-
utes monthly of news and commentary
concerning that country. The news ma-
terial was to be supplied by the foreign
government and the network executives
agreed, moreover, "not to broadcast
anything inconsistent" with the foreign
government's "best interests." The
client-government agreed to pay
$750,000 for eighteen months of such
service. 8

As a result of such findings, FARA
was amended to (1) define several key
terms in order to improve its focus on
persons engaged in politically oriented
activities; (2) authorize injunctive reme-
dies to be sought by the Attorney Gen-
eral; (3) prohibit contingent fee con-
tracts between agents and their foreign
principals; (4) broaden certain exemp-
tions so as not to burden legitimate
commercial activities unduly; and (5)
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strengthen provisions for the disclosure
and labeling of propaganda.

The foreign agent of the 1980s is
typically a representative of foreign
commercial interests. As emissaries of
the export-oriented economies of
Europe and elsewhere, these agents
pursue narrowly defined economic is-
sues on behalf of their foreign princi-
pals. Whether those foreign principals
are private overseas corporations or
governmental bodies, their activities fo-
cus on commercial objectives. As one
examines existing registration state-
ments and observes that a major per-
centage of foreign agent activity con-
cerns tourist promotion or relates to
tariff and other trade barriers, it comes
as no surprise that such important U.S.
trading partners as West Germany,
Great Britain, France, Japan, Mexico,
Australia or Canada are listed most fre-
quently as foreign principals.

mGUIDE -
Agent of a Foreign Principal

The mere fact that a person acts on
behalf of foreign interests does not nec-
essarily subject that person to the re-
quirements of FARA. The applicability
of FARA depends on the existence of
an "agent of a foreign principal." To be
an agent of a foreign principal, a person
(a) must have a specified relationship
with a foreign principal and (b) must un-
dertake certain specified activities for or
in the interests of the foreign principal.

The required relationship arises
whenever a person (broadly defined in
FARA to include corporations and asso-
ciations, as well as individuals) acts in
the capacity of "an agent, representa-
tive, employee, or servant, or . .. in
any other capacity at the order, request,
or under the direction or control, of a
foreign principal."1 9 In addition, any
person who acts in any such capacity
with respect to "a person any of whose
activities are directly or indirectly super-
vised, directed, controlled, financed, or
subsidized in whole or in major part by a
foreign principal" also may be consid-

42

ered to be an "agent of a foreign prin-
cipal." 2 Finally, any person who
"agrees, consents, assumes or purports
to act as, or who is or holds himself out
to be" an agent of a foreign principal is
defined as being an "agent of a foreign
principal," whether or not a contractual
relationship exists. 2

The activities that attract the provi-

sions of FARA fall into one or more of
the following four categories undertak-
en by an agent "for or in the interests of"
the foreign principal:

(1) Political activities;
(2) Acting as a public-relations

counsel, publicity agent, informa-
tion-service employee or political

consultant;
(3) Soliciting, collecting, disbursing,

or dispensing contributions, loans,
money or other things of value; or

(4) Representing the interests of a
foreign principal before any agen-
cy or official of the U.S. govern-
ment.22

Of these four categories, that of "po-

litical activities" is generally of greatest
significance. FARA defines "political ac-
tivities" very broadly to include dis-
seminating political propaganda and
any other activity that is intended to in-
fluence any agency or official of the
U.S. government or any section of the
public with reference to: (a) the domes-
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tic or foreign policy of the United States:
or (b) the political or public interests of a
foreign government or foreign political
party.23 The related term "political pro-
paganda" is also defined broadly. In
particular, it extends to any oral, visual
or written communication that may in
any way influence a recipient with
reference to the political or public in-
terests of a foreign government or
foreign -political party or to the foreign
policies of the United States. 24

It is not possible in the present article
to explore the full scope and ambiguities
inherent in the definition of the term
"agent of a foreign principal." It is suffi-
cient to say that the breadth of the ter-
minology employed in FARA often re-
quires a very close reading of the legisla-
tive %history of the act before a decision
can be made as to whether a person is
an "agent of a foreign principal." One
important theme that emerges from the
legislative history is that a person does
not become. an agent of a foreign prin-
cipal solely by inquiring about current
policies or by seeking administrative ac-
tion on matters where policy is not in
question. Any effort to influence the
federal policy formulation process,
however, brings a person within the sta-
tutory definition.

The Registration Requirements
of FARA

FARA provides that "[njo person
shall act as an agent of a foreign prin-
cipal unless he has filed ...a true and
complete registration statement ... or
unless he is exempt from registration."2"
The act requires registration to be made
"within ten days" after a person be-
comes an agent of a foreign principal.
Initial registration is accomplished by fil-
ing a registration statement (known col-
loquially as a long-form registration
statement) on the forms supplied by the
Justice Department. 6 The initial regis-
tration statement calls for disclosure of
information concerning the foreign prin-
cipal and the agent, as well as the agree-
ment between the principal and agent
and the activities to be undertaken by
the agent. Partners, officers, directors,
associates, employees or agents of a
registrant who engage in registrable ac-
tivity on behalf of foreign principals also
would be required to file long-form reg-
istration statements were it not for a pro-
vision in the relevant rules that permits
those persons to file so-called short-
form statements.27

The act also requires the filing of sup-
plemental registration statements within
thirty days after the expiration of each

six-month period following initial regis-
tration. The statements are to set forth
facts necessary to make registration ac-
curate, complete and current with
respect to the six-month reporting
period.28 Supplemental statements re-
quire a detailed description of the ac-
tivities pursued on behalf of each
foreign principal during the reporting
period, including any political activities.
The statements also request disclosure
of certain financial information relating
to the period and updating of much of
the information provided in the
preceding statement. The obligation
to file a supplemental statement at six-
month intervals continues "even though
the registrant has not engaged during
the period in any activity in the interests
of his foreign principal." 29

Amendments to registration state-
ments are required in two principal cir-
cumstances: to correct any deficiencies
in prior filings if requested by the Justice
Department3" and to update certain im-
portant information, such as the activi-
ties to be engaged in by the foreign
agent."

In the event of termination of the obli-
gation to register, the regulations imple-
menting FARA require that a registrant
shall file, within thirty days of the termi-
nation of such obligation, a final state-
ment for the final period of the agency
relationship, using the supplemental
registration statement form. 3 A regis-
trant whose activities on behalf of each
of his foreign principals become con-
fined to those for which an exemption
under Section 3 of the act is available
may file a final statement notwithstand-
ing the continuance of the agency rela-
tionship with those foreign principals.33

Filing and Labeling of Political
Propaganda

The act imposes particular labeling
and filing obligations whenever an agent
of a foreign principal required to register
under FARA disseminates political pro-
paganda among two or more persons.
First, the political propaganda must be
labeled conspicuously to show, among
other things, the relationship between
the agent and the foreign principal.34

Second. the agent must file with the
Justice Department two copies of any
political propaganda disseminated as
well as a dissemination report concern-
ing the propaganda.3"

Exemptions
While the statutory definition of

"agent of a foreign principal" is so broad
as to encompass almost any individual

or firm representing a foreign interest
before a federal agency, the exemptions
provided under Section 3 of FARA pro-
vide significant relief for those engaged
in legitimate, routine governmental con-
tacts on behalf of a foreign principal.
These exemptions serve to free an
agent from registration requirements as
well as the obligation to keep books and
records and, in some instances, the obli-
gation to file and label copies of written
material characterized as propaganda
under Section 4 of the act.

Several of the exemptions under Sec-
tion 3 are quite limited in scope, being
confined to: (a) diplomatic or consular
officers recognized by the State Depart-
ment; (b) any official of a foreign gov-
ernment registered with the State De-
partment engaged in activities within the
scope of his official function; (c) staff
members employed by a duly accredit-
ed diplomatic or consular officer en-
gaged in activities within the scope of
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their positions; (d) persons engaging
only in activities in furtherance of bona
fide religious, scholastic, academic, sci-
entific, or fine arts pursuits; and (e) cer-
tain persons engaging only in the solicit-
ing or collecting of funds and contribu-
tions within the United States to be used
for medical assistance, food, or clothing
to alleviate human suffering. Two of the
statutory exemptions are, however, of
great practical significance for those rep-
resenting foreign interests before the
federal government: (a) the commercial
exemption; and (b) the attorney's
exemption.

The Commercial Exemption. Per-
haps the single most significant FARA
exemption is that of Section 3(d),
known as the commercial exemption.
The exemption consists of two primary
parts. The first exempts those engaged
only in "private and nonpolitical activi-
ties in furtherance of the bona fide trade
or commerce '

"36 of a foreign principal.
While activities under this exemption
may include commercial pursuits even
on behalf of a foreign government prin-
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cipal,"7 the phrase "nonpolitical" pro-
vides a significant limitation upon this
exemption.

Although "nonpolitical" is not defined
statutorily, its meaning can be inferred
from the definition of "political
activities" under FARA, explained
above. In this light, then, any activity
whereby an agent makes a routine con-
tact concerning, for example, the appli-
cation of existing policy, is exempt from
registration. When, however, the agent
contacts a government official for the
purpose of representing the views of a
foreign interest while policy is being for-
mulated, his activities would not be ex-
empt under this provision.

In such instances, the language of the
second commercial exemption may
sometimes apply. That provision, ex-
empting "other activities not serving
predominantly a foreign interest," 38

often covers the activities of agents for
U.S. subsidiaries of foreign companies
or, similarly, foreign subsidiaries of U.S.

FAfA
companies. While this exemption was
not meant to create "loopholes" where-
by foreign interests could influence U.S.
policy-making through the use of inter-
mediary domestic companies,3" it does
exempt political activities where the pur-
pose to be served is primarily a domestic
one. 40

The Attorney's Exemption. Often the
most important exemption from the
perspective of the attorney is that of
Section 3(g), which exempts "any per-
son qualified to practice law" who is en-
gaged in "legal representation of a dis-
closed foreign principal before any court
of law or any agency" of the federal
government. 4 ' This exemption carries a
significant limitation: "legal representa-
tion does not include attempts to influ-
ence or persuade agency personnel or
officials other than in the court of estab-
lished agency proceedings, whether for-
mal or informal. 4 2

One perennial source of confusion for
attorneys subject to FARA has been the
scope of the exemption's exclusion of
activities outside a court of law or es-

tablished agency proceeding, whether
formal or informal. The primary con-
cern of Congress in enacting this some-
times troublesome language was to
avoid the use of the exemption by an at-
torney as a shield for political
activities.43 Thus, for example, an attor-
ney would not be permitted under the
exemption to use a judicial case or
agency proceeding as a vehicle for gen-
erating propaganda for his principal.

While no statutory definition is pro-
vided for the terms "formal" or "infor-
mal" as used in Section 3(g) in refer-
ence to "established agency proceed-
ings," the terms generally are construed
to apply to (a) rulemaking proceedings,
whether "informal" or "formal" in the
sense of Administrative Procedure Act
provisions; (b) adjudicatory proceed-
ings: (c) negotiations with government
agency officials concerning government
contracts: or (d) agency investigations.

An attorney would fall outside the
bounds of the exemption by, for exam-
ple, attempting to "influence the ex-
ecutive branch position on legislation
pending before the Congress"" or oth-
erwise influencing executive or legisla-
tive policies except through channels es-
tablished for the solicitation of views and
comments.

Exemptions and Informal Disclosure
Requirements. While exemptions are
often available to Washington represen-
tatives of foreign interests, careful atten-
tion must be paid by such agents to cer-
tain disclosure requirements that apply
notwithstanding the existence of a valid
exemption.

These "informal" disclosure require-
ments constitute a vital part of the
FARA statutory scheme but are some-
times overlooked by foreign agents in
their contacts with government officials.
Most importantly for the attorney, 45

agents who avail themselves of the at-
torney's exemption may do so only on
behalf of a "disclosed foreign principal."
While such disclosure will be a matter of
record in court and formal agency pro-
ceedings, no such documented disclo-
sure exists in many informal agency
contacts. Thus, under Rule 306 of the
FARA regulations, in such informal
meetings or discussions the attorney
must disclose the identity of his foreign
principal "to each of the agency's per-
sonnel or officials" with whom he has
contact. 46

FARA Record Requirements
Section 5 of FARA requires every for-

eign agent "registered under this Act" to
maintain pertinent books and records

throughout the term of his foreign prin-
cipal representation and to preserve
those books and records for three years
after the termination of his
registration .47 The Attorney General has
published no regulations or guidelines
regarding specific accounting or other
business practices to be observed in
complying with this requirement.

All FARA-related books and records
are subject to inspection at reasonable
times by the Registration Unit. While the
unit does indeed act on this authority to
inspect agents' books and records, the
history of inspection has been an un-
even one. From 1966 to 1977, the Jus-
tice Department inspected the files of
approximately 180 registered agents .48

Despite an expressed self-commitment
to inspect the books and records of all
registered agents within the three years
subsequent to that period, 4 the number
of inspections has dropped dramatically
recently. In its July 1980 report on the
administration of FARA, the GAO stat-
ed that the Registration Unit's "inspec-
tion program has been dormant."5 At
that time, the GAO reported that only-
nine inspections had been conducted in
calendar year 1978, eight in 1979, and
only one in the first six months of
1980.5 '

Although space does not permit a
thorough treatment of the books and
records required to be kept under
FARA and its regulations, the following
is a brief listing of the documents to be
maintained:

(1) Correspondence, memoranda,
and other documents relating to
the registrant's activities on behalf
of foreign principals.

52

(2) All contracts or letters of agree-
ment with foreign principals.

(3) Documents relating to political ac-
tivities.53

(4) Financial records relating to ac-
tivities on behalf of foreign prin-
cipals.

(5) Minute books of any organiza-
tional agent.

(6) Names and addresses of pro-
paganda recipients.

(7) Names and addresses of all
employees and agents.

(8) Other books and records reflecting
foreign agent activities.5 4

The Attorney-Client Privilege
From the attorney's perspective, an

important aspect of the FARA record-
keeping requirement is its relationship
to the attorney-client privilege. The ap-
plication of that privilege to foreign
agent records was brought into issue by
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the 1976 case of Attorney General v.
Covington & Burling.5" In that case, the
defendant law firm had permitted in-
spection by the Registration Unit of 95
percent of its records relating to a for-
eign principal, invoking the shield of the
attorney-client privilege to protect the
remaining 5 percent.

The Justice Department sought in-

quirement of book and record disclo-
sure might substantially limit the ability
of an attorney-agent to render proper
legal aid to his client, the court conclud-
ed that the attorney-client privilege
could be invoked in appropriate cir-
cumstances to withhold books and rec-
ords from inspection. After an in
camera review of the documents in

4, N
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passing, to the need for agents of for-
eign principals to pay heed to other spe-
cial statutory requirements, in addition
to the provisions of FARA. In certain
circumstances, an agent of a foreign
principal may be subjected to multiple
registration or filing obligations. This is
especially so in the case of agents who
directly lobby the Congress58 and agents
who act for a foreign government.5 9

Other statutory provisions prohibit
certain persons, such as federal officers
and employees, from acting as agents of
foreign principals" and proscribe speci-
fied activities of foreign agents, in-
cluding the making of contributions to
federal political campaigns on behalf of
their foreign principals.6

Conclusion
Upon careful examination of the act,

its history, and the experience of foreign
agents in the United States, it ultimately
becomes clear that FARA's disclosure
mandates are a functions of a complex
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junctive relief to force inspection of the
remaining documents. The U.S. District
Court for the District of Columbia em-
phasized that the legislative intent in
FARA was to provide for broad public
disclosure of foreign agent activities
"without unnecessarily burdening
agents.""6 Finding that an absolute re-

question, the court applied the privilege
narrowly, ultimately ordering several of
the withheld documents to be released
to the Justice Department."

Other Statutory Requirements
Any description of FARA would be

incomplete if it did not refer, at least in

set of economic, social, and political
factors. The balancing of those factors
presents a difficult challenge to govern-
ment administrators charged with en-
forcement of the act, as well as to those
in the private sector who must grapple
with FARA in the course of their work
for foreign clients. Conclusions regard-
ing the act, apart from the recognition of
that balancing process, are elusive.
While the expectations of the law-
makers responsible for FARA may not
have been totally fulfilled, the act has
substantially dispelled the specter of
foreign propagandism. Although its leg-
islative and administrative road may
have been tortuous at times, the act has
endured through several eras in the
evolution of U.S. foreign relations. How
FARA, as the only such "spotlight" on
foreign agents in the world," will sur-
vive the new era of international rela-
tions remains to be seen. U

1 22 U.S.C. § 611, et seq. The efforts of

Billy Carter on behalf of Libya resulted in the
continued on page 65
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